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A MATTER OF ECONOMICS: 


You have often heard the expressions: “It is 
more expensive to be without it than to buy it”, 


and “The best is always the cheapest.” 


Both apply in equal degree to McKinney’s, the 
New York Statutory Service, which is recognized 


as the “best”? and consequently the “cheapest”. 


If you donot own McKinney’s, write today for 
particulars of our present offer. The terms are 


designed to fit the most modest budget. 
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EDWARD THOMPSON COMPANY 
Brooklyn 1, New York 


Also for Sale by 


METROPOLITAN LAW BOOK CO. WEST PUBLISHING CO. 
Brooklyn 1, New York St. Paul 2, Minnesota 
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Regular Meeting 


BROOKLYN BAR ASSOCIATION 
Wednesday Evening, January 13, 1954 
Meeting 8:00 P. M. 


123 REMSEN STREET 
BROOKLYN, NEW YORK 





Meeting of Section on Surrogate’s Court, 
Thursday Evening, January 21, 1954 





Meeting of Section on Trials and Appeals, 
Wednesday Evening, January 27, 1954 





No Further Notice of These Meetings Will Be Given 


Program of Regular Meeting, January 13, 1954 


1. The proposal to amend the by-laws to extend for one more year 
the increased dues to pay for the new meeting room will be voted upon. 
The proposed amendment is printed in this issue. 


2. There will be a report by the City Court Committee, of which Mr. 
Irving Moldauer is Chairman. 

3. A presentation will be made to the Association on behalf of the 
Catholic Lawyers Guild of the Diocese of Brooklyn, of a portrait of Saint 
Thomas More, Chancellor of England in the Sixteenth Century and 
author of “Utopia.” 


4. Symposium on the proposed constitutional amendment relating to 
the treaty making power. 

The speakers will be Hon. Otro ScHoENnRIcH, and Lyman M. 
TonvEL, Jr., Esq., who will present the two views. 

Judge Schoenrich, a member of the firm of Curtis, Mallet-Prevost, 
Colt, and Mosle, is well known for his interest in the country’s relations 
with Latin America and served for a time as a District Judge in Puerto 
Rico, was a member of the Nicaraguan Mixed Claims Commission from 
1911 to 1915, and a member of the Cuban Advisory Law Commission 
from 1906 to 1909. He is the author of several books and translator of 
Latin American Codes into the English Language. 
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Mr. Tondel, a member of the firm of Cleary, Gottlieb, Friendly & 
Hamilton, was a member of the New York State Bar Association Com- 
mittee which reported on the Bricker Amendment. A former member 
of the House of Delegates of the American Bar Association, he served 
from 1951 to 1953 as Chairman of the Section on International and Com- 
parative Law of that Association. In 1945 he was the National Chairman 
of the Junior Bar Conference. 

A question period will follow. 

A summary of the arguments pro and con on the proposal is con- 
tained in the article by Edward D. Re, printed in this issue. 

Refreshments after the meeting. 


= * * 


Program of Section on Surrogate’s Court, January 21, 1954 
There will be a review of important decisions affecting Surrogate’s 
Court practice. Mr. Frederick A. Keck, Chairman, announces that Mr. 
John E. Gruning and Mr. Robert A. Lewis, Jr. will review decisions in 
the advance sheets and Gladys M. Dorman and Benjamin R. Raphael will 
review decisions reported in the New York Law Journal. 
All members of the bar are invited to attend. 


* * * 


Program of Section on Trials and Appeals, January 27, 1954 


Mr. Louis E. Schwartz, chairman of the Section, will announce the 
program in the near future. 





The Brooklyn Barrister, the official publication of the Brooklyn Bar 
Association, is issued eight times each year, October through May, for the 
purpose of furnishing wmformation to tts members of the activities of the 
Association. 


Articles appearing in the Barrister should be considered as the views of 
the respective authors and do not necessarily carry the endorsements of the 
Association. 

Editorial Board 
Louis E. Schwartz, Chief Editor 
K. FREDERICK Gross ALICE ELEANOR RUBIN 
STANLEY KREUTZER JosepH T. TINNELLY 


Louis J. MERRELL 
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The 
President’s 


Page 





After a rather steady diet of criticism of the condition of our court 
calendars, it is a pleasure and a relief to be able to state that something has 
been done to alleviate the calendar congestion in the Supreme Court, 
Kings County. 


What looked like a hopeless and incurable condition was met and 
overcome by really heroic measures. The calendar of the Supreme Court, 
Kings County, was four and one-half years behind; in a short time now 
it will be less than two years behind. This vividly demonstrates what can 
be accomplished by the united and single-minded efforts of our judges, 
lawyers, insurance carriers and city officials. 

The judges’ task was an arduous and unpleasant one. They displayed 
a combination of skill, firmness and energy, and with great ability brought 
the parties together and disposed of thousands of cases which otherwise 
would still be clogging our calendars. The Bar is, and the public should 
indeed be grateful to each and every one of them. 


The members of the Bar may take just pride in their own part. 
Counsel for both plaintiffs and defendants cooperated to the fullest. The 
huge volume of cases, the cramped quarters, the necessity, at times, of 
being in three or four places at once, made life hectic for the five weeks 
during which the calendar call continued. Judge Ughetta, who presided 
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We Offer You and Your Clients 
Constructive Banking Service 


and 


UNUSUAL 
PERSONAL ATTENTION 
ON ALL 
BANKING PROBLEMS 













KINGS COUNTY 
TRUST COMPANY 


Established 1889 

In the Heart of Borough Hall at 
342 FULTON ST., BROOKLYN 1, N. Y. 
Member Federal Deposit Insurance Corporation 











in Part I, at the last session of the calendar call acknowledged the lawyers’ 
outstanding help. 


We must keep in mind that the special calendar call was an emergency 
measure, and justified only by the emergency. It is essentially contrary to 
the true functions of the Supreme Court. 


The calendar, though now reasonably up to date, is not yet in the 
condition in which it should be, and it is up to the members of the Bar 


to help keep the calendar current by bringing only Supreme Court actions 
in the Supreme Court. 


We need a new and adequate courthouse to enable work to proceed 
with proper dispatch and dignity. More trial lawyers should be available 
for trial, rather than having the calendar tied up by cases being constantly 
“subject” to a few men. Lawyers on both sides should endeavor to 
settle their cases by themselves as much as possible, leaving to the Courts 
their function of litigation. 


Grorce C. WILDERMUTH, 
President. 


The following is a suggested form of bequest 


to THe Brooxtyn Cancer Committee, Inc.: 


I give and bequeath to THz Brooxtyn Cancer 


Committee, Inc., 189 Montague Street, Brooklyn 
1, New York, the sum of 


dollars to be used for its general purposes. 











Postscripts to the Meeting 


In the few months since our new Auditorium was dedicated its need 
and usefulness has been demonstrated over and over again. It has had a 
most impressive effect upon all our activities. Although its seating 
capacity is three times that of our old room it is nevertheless well filled at 


each meeting and lecture. It lends dignity to the proceedings and comfort 
and enjoyment to the participants. 


* * * 


The debate between Robert Morris and Morris Ernst on “The Resort 
to the Fifth Amendment” will long be remembered. 

There is nothing more stimulating than differing views on a contro- 
versial question by distinguished and respected opponents. 


* * * 


As a result of our rapid growth it is inenviable that our Sections 
should take on increasing importance. All three sections have been and 
will continue to be active. 

* * * 


The Section on Real Estate, of which Frank A. Barrera is Chairman, 
held its first meeting on November 12th, 1953. William Wolfman, Chief 
Counsel of the Title Guarantee & Trust Company was the guest speaker. 


* *” * 


The Section on Trials and Appeals, of which Louis E. Schwartz is 
Chairman, held its meeting on December 1, 1953. Hon. Henry L. Ughetta 


was the guest speaker. The next meeting of this Section will be held on 
Thursday, January 27, 1954. 


* * *” 


The Surrogate’s Court Section, of which Frederick A. Keck is Chair- 
man, held its meeting on December 17, 1953. John E. Gruning, Robert 
A. Lewis, Jr., Gladys M. Dorman and Benjamin R. Raphael reviewed the 


recent decisions. The next meeting of the Section will be held on January 
21, 1954. 


* *” * 


Congratulations to our former President Hunter L. Delatour on his 
nomination as President of the New York State Bar Association and to 
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our President, George C. Wildermuth, nominated for Vice President of 
that Association for the Second District. 


* >* * 


The annual meeting of the State Bar Association will be held in New 
York City at the Association of the Bar of the City of New York begin- 
ning January 27, 1954, and the annual dinner will be held at the Waldorf 
on Saturday, January 30, 1954. 


*” * * 


The Bar Association wishes to gratefully acknowledge the cooperation 
it has received in connection with its building operation from Bernard J. 
Gillroy, Commissioner of Housing and Buildings, Benjamin Saltzman, 


Borough Superintendent, and our trustee, Denis M. Hurley, Corporation 
Counsel. 
* * * 


Congratulations to Alexander Blume on receiving the award for out- 
standing service by the Court stenographers. 


INCOME SAVINGS ACCOUNTS 
Currently Earn 3% 
Compounded and Paid Quarterly 


SOUTH BROOKLYN 
SAVINGS AND LOAN ASSOCIATION 


Home Office: Willoughby and Pearl Streets 
ULster 2-8000 


Member: Federal Savings and Loan Insurance Corporation 
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APPLY TO US FOR 


GOOD 
MORTGAGE LOANS 


The East New York Savings Bank 

Will Make First Mortgage Loans 

on Good Properties preferably in 

the City of New York, Long Island 
and Westchester. 


PROMPT ATTENTION 


REASONABLE TERMS 


APPLY DIRECT TO 
MORTGAGE APPLICATION DEPARTMENT 


F'East NEw YoRK 
SAVINGS BANK 


HOME OFFICE 
ATLANTIC AND PENNSYLVANIA AVENUES 
BROOKLYN 7, NEW YORK 
TELEPHONE, HYacinth 8- 1000 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





First Step in Regimentation of Lawyers 


(A Proposal of the New York State Bar Association) 


—by K. FREDERICK GROSS 


We learn from the December 1953 State Bar Bulletin that the Execu- 
tive Committee of that Association, on December 5, 1953, has taken the 
startling action of approving the submission to the State Legislature of a 
bill, sponsored by the State Association, requiring all lawyers to register 
as such every two years, with the Court of Appeals. The bill even fixes 
a $3.00 fee for this registration and requires the certificate of registration 
be kept on display in the attorney’s office. 


While you do not have to sign an affidavit to obtain the registration, 
your word as a lawyer is nevertheless in doubt. The application for the 
registration is in the form of a “declaration under the penalties of per- 
jury.” 

The risk of perjury is not great, however, since you state on the 
application your name, date, department and city where admitted, your 
home address, office address, whether you practice alone or in a firm, 
naming it, or hold public office, or are “house counsel”—the dubious 
meaning of that slang term not being defined. 


The application apparently assumes that all lawyers (a) practice 
alone, (b) are associated with or a member of a firm, (c) hold public 
office, or (d) are “house counsel” (undefined). What of the lawyer who 
does not practice, those in business, law professors, accountants and others. 
They apparently need not file for the certificate. 


The bill proposes that failure to file the application does not affect 
the legality of the license to practice law, but if you are practicing there 
are penalties for failing to file. 


If you happen to be out of the country, seriously ill, or otherwise 
not able to file the application on time there will be added to the applica- 
tion fee, $1.00 for every thirty days of delay and if you refuse to reg- 
ister you become subject to a civil penalty of $1.00 a day for the first 
30 days and thereafter at $5.00 per day. 


What is the alleged purpose? Simply so that we may know how 
many lawyers there are in the state. 
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MORTGAGE 
LOANS 


At Minimum Rates—Lowest Costs 


+ 


We Also Invite 
The Deposit Of Your Reserve Funds 


Latest t % 
mene 9 a year 
FROM DAY OF DEPOSIT 


DIVIDENDS ARE COMPOUNDED 
QUARTERLY 


+ 


The 
GREATER NEW YORK 
SAVINGS BANK 


A $185,000,000 Institution 
Chartered 1897 
MAIN OFFICE 
FIFTH AVENUE, 9TH AND 10TH STREETS 
BROOKLYN 15, N. Y. 


Flatbush Office: 18th Avenue Office: 
CHURCH and McDONALD AVENUES = at E. 2ND ST. 


Donald Avenue 
BROOKLYN 18, N. Y. BROOKLYN 18, N. Y. 


Insured by Federal Deposit Insurance Corporation 








The State Bar Bulletin indicates that this information will be of 
great help. How? It is stated that it is the only satisfactory method of 
ascertaining who are lawyers, and in this respect important, because it 
would, among other things, help bar associations get new members; it is 
the only method by which lawyers may be kept informed of developments 
in the law; it is the only method of obtaining the opinion of the pro- 
fession; it is a basis of cooperative effort on legislation; it would assist 


in enforcing the laws against unlawful practice, and in disciplining the 
profession. 


But by not requiring those lawyers not actually in practice to reg- 
ister, the proposal defeats its own purpose. 


Among the other reasons that it is alleged the proposal will be help- 
ful are that it would help the State Bar carry on its activities ; and that it 
will protect the public because lawyers owe a duty to the public to furnish 
practical assurance that they are lawyers. 


The client who first steps up to the framed certificate to see whether 


you are still a lawyer is the client who should be ushered politely out of 
the office. 


So for these attractive reasons we are to be compelled to register 
every two years. Even our drivers licenses are good for three years. 
The article refers to the periodical registration required by doctors, 
dentists, veterinarians, nurses, brokers and others. Well, we are none 
of these, and why, of all things, should we deliberately suggest to the 
Legislature that we want this regimentation? 


Surely there must be better ways to secure this allegedly highly 
valuable information. One is the intregated bar, which would be a lot 
less painful and would not require the Clerk of the Court of Appeals 
to increase his staff. 


And why all the rush about it? This decision made by a group of 
lawyers, the Executive Committee of the State Bar, a month before the 
legislative session, with a holiday period intervening, affects every lawyer 
in the State without notice. At the least action should be delayed until 
the Annual Meeting of the Association at the end of January. 
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PROPOSED AMENDMENT TO THE BY-LAWS OF 
BROOKLYN BAR ASSOCIATION 
(For action at the January 13, 1954 regular meeting) 


The undersigned Active Members of the Brooklyn Bar Association 
present the following proposed amendments to the By-Laws of the 
Brooklyn Bar Association, pursuant to the provisions of Article XV, 
Section 1, of said By-Laws: 


1. Article III, Section 6, as previously amended, to be further 
amended to read as follows: 

Sec. 6. The annual dues of Active Members shall be $25.00 for 
members admitted to practice more than ten years, and $12.00 for 
members admitted less than ten years, payable in each case semi- 
annually in advance on the first days of April and October in each 
year; excepting only the annual dues for Active Members admitted 
to practice more than ten years shall be $50.00 for each of the three 
years beginning June Ist, 1952, and June Ist, 1953, and June Ist, 
1954, and the annual dues of Active Members admitted less than 
ten years shall be $24.00 for each of said three years, payable in 
each case in equal quarter-annual installments beginning on the Ist 
day of April next preceding each of said three years. 


2. Article III, Section 7, as previously amended, to be further 
amended to read as follows: 

Sec. 7. The annual dues of Junior Members shall be $5.00 pay- 
able annually in advance on the first day of April in each year ; except- 
ing only that the annual dues of Junior Members shall be $10.00 for 
each of the three years beginning June Ist, 1952, and June Ist, 1953, 
and June 1st, 1954, payable in equal semi-annual installments begin- 
ning on the Ist day of April next preceding each of said three years. 


(Note: Changes or additions are indicated by italics.) 


The purpose of the proposed amendments is to provide funds to fully 
pay for the alteration of our Association Building at No. 123 Remsen 
Street. The dues received from members in excess of the regular rate of 
dues are being and will be deposited in a special “Building and Equipment 
Fund” in the Kings County Trust Company and applied toward payment 
of the cost of construction and equipment of our Association Building. 


Dated, October 30, 1953. 
Respectfully submitted, 


Joun P. McGratH 
GEORGE C. WILDERMUTH 
WALTER BRUCHHAUSEN 
CHARLES J. BUCHNER 
Louis WALDMAN 
Lynn G. GoopNouGH 
Active Members 
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OUR 26th YEAR — 1927-1953 


Back of every title is a history of 
ownership . . . a series of transfers 
to title. This can be compared to a 
chain, with each transfer as one of 
the links. If any link of this chain 
is defective (perhaps illegal or dis- 
honest) it can spell disaster. y 

INTER-COUNTY TITLE maintains a 


large staff of trained title searchers 
and a highly specialized legal de- 
partment expert in ferreting out the 
defects in any chain of titles they 
search. But even they are not infall- 
ible. Hidden, undiscoverable defects 
may still exist and Title Insurance is 
the only positive safeguard. 


Protect YOUR Clients with INTER-COUNTY TITLE POLICIES 
for MAXIMUM PROTECTION at MINIMUM COST! 


INTER-COUNTY TITLE 


GUARANTY and MORTGAGE CO. 


10 Convenient Offices: 


MANHATTAN - BRONX - BROOKLYN 
QUEENS - NASSAU - SUFFOLK 
WESTCHESTER - ROCKLAND 


THOMAS H. QUINN 
ident 


Preside 


NEWARK - HACKENSACK 








Quotes and Comments —by LOUIS J. MERRELL 


BEACHES, WHALES, AND INDIANS 


In 1667 the courts of Brooklyn and Long Island were not as con- 
gested as they are now with personal injury actions. There was time 
for the Royal Governor and his Council to try in leisurely fashion ques- 
tions of title to whales cast upon the beaches. 


The Law Library in Brooklyn (the official title of the library housed 
in the Kings County Courthouse) contains an interesting transcript of 
a very early trial held in “Y* Generall Ctt of Assizes on y® Island of 
Manhatans before y® Governo™ and his Councell and the Justice of y® 
Peace of YorkeShire upon Long Island the 30th & 31st day of Octob" 
and the Ist, 2d and 4th dayes of November in y® 19th Yeare of His 
Majties Raigne Annog® domine 1667.” 


The case is that of John Cooper vs. John Ogden and it was tried 
before a jury of 12. 


Plaintiff Cooper asserted title to a strip of Long Island beach by 
mesne conveyance from an Indian chief known as “Y* Great Sachem 
Wyandand,” and sought an accounting from defendant for the proceeds 
of a whale cast up on the said beach. 


Defendant claimed title to the same strip of beach under an alleged 
earlier grant from another Indian chief known as “Y® Little Sachem.” 


The transcript of the evidence is in condensed narrative form, and 
the substance of each witness’s testimony is given in a line or two, but 
with great clarity. 


John Foster testified for the plaintiff that “hee was at the cutting 
up of ye whale and holpe to cut him up for y® plaintiff; that y® De- 
fendant then desired the plaintiff that hee might have the one-halfe of 
y® whale, to which y® plaintiff consented; that the Whale was cast up on 
y® East side of Kitchiminchoake and that hee had before that time holpe 
y® plaintiff to cut up another Whale there. But as to what condicions 
y® plaintiff and defendant agreed upon hee knoweth not.” 


The testimony of another witness for the plaintiff was more to the 
point: “That newes being brought of the casting up of y® whale in dif- 
ference upon y® Beach, hee was pres‘ with y® plaintiff and Defendant, 
who not being certaine on whose Beach it was, they made an agreem‘ to 
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divide it for y® pres‘, and when it was knowne to whom it did belong, 
the other was to repay, what hee should then receive. That hee went 
afterward to y® Beach and holpe to cut up y® said whale, whereof three 
CartLoad went to y® Defendant and two Cartloade to y® plaintiff, but 
y® plaintiff paid him for his paines.” 


Plaintiff’s attorney offered in evidence the original deed from Ye 
Great Sachem to plaintiff’s predecessor in title, and the subsequent deed 
to plaintiff; also an “acknowledgement” by Ye Little Sachem supporting 
the plaintiff’s title. He then called two witnesses who gave direct and 
uncontradicted testimony that on an earlier occasion they had acted with 
the defendant as arbitrators to determine the boundaries of the very beach 
in question, and that the defendant then laid no claim to any part of 
the beach. 


Against this array of testimony defendant’s deed from Ye Little 
Sachem did not prove convincing, and the jury brought in the following 
verdict : 


“Wee finde for y® plaintiff John Cooper against y® Defendant Mr. 
John Ogden, that y® Tittle of y® Beach now in Controversy where the 
whale was cast on shoare belonged to y® plaintiff John Cooper, and that 
Defendant made [make?] paym' to y® plaintiff for y® value of So much 
of Y® Whale, as hee received according to their Agreement. And also 
that y® defendant pay y* Costs of suite and what damages may justly 
appeare.” : 


The defendant’s attorney moved the court for leave to appeal in 
equity at the next Court of Assizes from the verdict of the jury, and the 
court, after giving him till tomorrow morning to bring in his “Reasons 
of Appeal,” and after debating the said Reasons at length, made an order 
permitting an appeal subject to the posting of “security according to law” 
to prosecute the appeal. 


Considering the fact that New York had changed from Dutch to 
English hands in 1664, only three years before the date of this trial, 
it is surprising to find common law procedure already so firmly estab- 
lished in the infant colony.* 


*The transcript used in this article was certified by the Archivist of the New York 
State Library from the original manuscript volume in the custody of the Regents 
of the State of New York. 

















The enactment of a comparative 
negligence law is becoming more 
likely. Some problems closely con- 
nected with such a law are clearly 
presented and discussed in this in- 
teresting article by Assemblyman 
Ludwig Teller. Mr. Teller is a 
Professor of Law at New York 
Law School, the author of “The 
Law Governing Labor Disputes 
and Collective Bargaining’ and 
other books and articles. 





Proposed Comparative Negligence Law 
and Contribution Among Joint Tortfeasors 
—by LUDWIG TELLER 


The 1954 Session ef our State Legislature will again have before it 
a bill to adopt a system of comparative negligence, to supersede our 
common law rule which bars recovery in negligence cases to one who has 
been guilty of contributory negligence however slight. The commendable 
purpose underlying this bill justifies its wide circulation so that the 


organized bar will bring its influence to bear for enactment of the bill 
into law. 



















The bill fails, however, to take account of the need to alter our 
existing law which bars contribution among joint tortfeasors unless the 
plaintiff has elected to join them as parties defendant; a sued negligent 
tortfeasor does not have the right to implead his co-tortfeasors as a 
party to the action where the plaintiff has refused to join both of them 
as defendants in the action. 


I 
THE PROPOSED COMPARATIVE NEGLIGENCE LAW 


As introduced in the State Senate in 1953 by Senator Pliny William- 
son, Chairman of the Senate Judiciary Committee (Sen. Int. No. 25), 
the bill added a new Section 255-b to the Civil Practice Act as follows: 

“Contributory negligence; diminution of damages. In all ac- 
tions to recover damages for injury to person or property, the con- 
tributory negligence of the plaintiff shall not bar a recovery, but the 
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damages recoverable shall be reduced to such extent as the court 
deems just and equitable and having regard to the amount of negli- 
gence attributable to the plaintiff.” 


Along with its amendments to Sections 119 and 131 of the De- 
cedent Estate Law for the same purpose in wrongful death actions, the 
bill died in Committee. But the widespread interest which it aroused 
would seem to warrant optimism for its success this year. A number 
of improvements in the language of the bill have been suggested in an 
excellent recent article,t among them that a plaintiff should be allowed to 
recover only where his negligence is less than that of the defendant. 


The rule barring recovery for negligent injury by one who has been 
guilty of the slightest contributory negligence has outgrown its useful- 
ness in a period where automobile accidents account for most negligence 
cases, if the rule ever had any just utility at all. Under it the plaintiff 
is compelled to bear the entire brunt of an accident which he caused only 
in (smaller) part. Five states (Georgia, Mississippi, Nebraska, South 
Dakota, Wisconsin) now follow a policy of comparative negligence, a 
policy also prescribed by the Federal Employers Liability Act, the Death 
on the High Seas Act, the Merchant Marine Act, the Jones Act and a 


number of state railway labor acts. A similar policy is followed in 
American admiralty courts, though subject to an arbitrary rule which 
apportions damages equally between the plaintiff and the defendant. 


Many settlements are undoubtedly frustrated by the defendant’s 
hope that the jury may follow literally the court’s charge as to the effect 
of contributory negligence. The proposed law would therefore encourage 
the prompt settlement of just claims. Calendar congestion would also 
be relieved by the willingness of litigants in a greater number of cases 
to try their cases by the court without a jury. 


II 
CASES INVOLVING JOINT TORTFEASORS 


In an important respect, however, it would seem that the proposed 
law may be deficient in failing to authorize a joint tortfeasor to implead 
his co-tortfeasor in cases where the plaintiff has elected to sue only one 
of them. The unfairness of the present New York rule is pointed up 
by the proposed comparative negligence bill which seeks to substitute a 
rule of proportion for one of arbitrariness in imposing liability for 
wrongdoing. 
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The common law rule denying contribution among tortfeasors has 
been the subject of floods of criticism, particularly as to non-willful torts.? 
Nineteen states have abolished the rule by statute, two others (Minnesota 
and Tennessee) through common law decision. Seven of the nineteen 


statutory states have for this purpose adopted the Uniform Contribution 
Among Joint Tortfeasors Act.’ 


A limited right of contribution is recognized in New York under 
Section 21l-a of the Civil Practice Act, but may be invoked only where 
the plaintiff elects to join joint tortfeasors in the same action.* Impleader 
of a joint tortfeasor to secure contribution is not allowed.® 


Why, in principle, should the right of contribution among joint 


tortfeasors depend upon the plaintiff’s choice to join them in the action? 
As stated in Knell v. Feltman :* 


“The right to seek contribution belongs to the tortfeasor who 
has been forced to pay, and the existence of the right cannot logic- 
ally depend upon a selection of defendants made by the plaintiff. If 
it did so depend, the caprice or whim of the plaintiff, or his deliber- 
ate intention to fasten liability on one defendant alone, could preclude 
that defendant from having contribution to which he might other- 
wise be entitled. Moreover, such an application of the contribution 
doctrine would open the way to collusion between a plaintiff, and 
one against whom he has a cause of action, to impose liability solely 


upon another against whom he has a cause of action for the same 
wrong.” 


The justice of comparative negligence lies in its recognition of the 
view that liability should be in proportion to fault—no more and no less. 
There is no reason why this view should be restricted to the plaintiff’s 
right of recovery. It should likewise extend to defendant’s right of con- 


tribution. In this way a complete and just adjudication would be made 
possible in cases of joint torts. 


Professor Prosser, in his recently published treatise on the law of 
torts (at p. 407), urges the adoption of the proposal above suggested: 


“If there is a triple collision of automobiles driven by A, B and C, 
or if two cars collide and injure a passenger or a bystander, there 
may be three distinct sets of damages, and three different propor- 
tions of fault. No adjudication in an action between A and B can 
do full justice unless C is made a party, and his liability and his 
claims are determined in the same suit. The only solution is to add 
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up the total damages suffered by all three, and to divide them ac- 
cording to the respective fault of each. Some provision for bring- 
ing C into court, and for the hearing of all claims involved at one 
time, is clearly required. Of the existing statutes, only that of 
Ontario has attempted to provide for such multiple-party cases. The 
other general statutes are obviously defective in failing to deal with 


such situations, which have become quite common in automobile 
traffic accidents.” 


A related question which arises in connection with the right of con- 
tribution, but which may be premature at this time, has to do with the 
apportionment of liability among joint tortfeasors. The proposed com- 
parative negligence law will undoubtedly prompt reconsideration of the 
law on this subject. At present each of the joint tortfeasors is liable 
for the entire damage or injury, as between themselves are held to be 
equally liable; no effort is made at common law to apportion liability 
based on their comparative negligence or the comparative extent to which 
their negligence has caused the plaintiff’s damage. 


The total liability of each joint tortfeasor is perhaps inevitable in 
most cases (except in some cases of successive injuries), but there is 
much less justification for the arbitrary refusal to apportion contribution 
between or among the joint tortfeasors. Unless the situation involves 
a single indivisible result, there is as much justice for comparative liability 
as between the defendants as there is between the plaintiff and the de- 
fendant. The Uniform Contribution Among Joint Tortfeasors Act in 
Section 2(4) took cognizance of this, but most of the states which have 
adopted the Act have omitted that Section, perhaps largely because of 
the complicated variations in the fact patterns of multi-party accidents 
and the difficulties of applying a generalized rule. 


CONCLUSION 


The adoption of a system of comparative negligence will undoubt- 
edly raise a great number of problems, among them whether the last 
clear chance doctrine or assumption of risk should be excluded from 
the purview or included in the general plan of comparativeness. But it 
is submitted that a plan of proportioned liability would be a step forward, 
and would do much to relieve the congestion of trial cases which so 


inordinately delay the administration of justice as to bring it into public 
disrepute. 


1. Lee S. Kreindler, Comparative Negligence in New York, 11 Bar Bulletin 
(N. Y. County Lawyers Association, September, 1953), 81. 
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2. See, for example, Restatement of Restitution (1937), 385-389. “As juris- 
prudence becomes emancipated from the notion that liability in tort is largely penal 
in character, the principle of contribution will become extended rather than restricted.” 
Harper on Torts (1933), Sec. 303. 


3. See Smith and Prosser, Cases on Torts (1952), 450-451. It is interesting to 
note that most of the statutes allowing contribution (including the Uniform Contribu- 
tion Among Tortfeasors Act) make no distinction between willful and non-willful 
torts. The Virginia and Kentucky statutes are alone in providing that “contribution 
among wrongdoers may be enforced where the wrong is a mere act of negligence and 
involves no moral turpitude.” This seems strange, since criticism of the English 
case of Merryweather v. Nixon, 8 T. R. 186 (1799), where the rule barring contribu- 
tion originated, is based largely on the fact that the willful tort of conversion was 
there involved, and that the rationale of the case should not have been extended to 
non-willful torts. See Prosser on Torts (1941), pp. 112-113. 


4. Fox v. Western New York Motor Lines, Inc., 257 N. Y. 305, 178 N. E. 289 
(1931). Where, of course, the defendant has a right of indemnity against another, 
as where the defendant’s liability is vicarious in character, Section 21l-a does not 
interfere with the right of impleader under Civil Practice Act Section 193-a. 


5. Monteverdi v. French Realty Corp., 190 Misc. 304, 75 N. Y. S. (2d) 69 (1947). 
The New York Law Revision Commission has made six different recommendations 
to the Legislature to broaden the right of contribution. See Law Revision Reports, 
1952, p. 632. a 


6. 174 Fed. (2d) 662 (C. A. D. C. 1949). 
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Advance Sheet Quiz —by K. FREDERICK GROSS 


1. Is conflict of interest between executor as such and individually 
ground for denying issuance of letters? ( ) Yes ( ) No 


2. In dispute between husband and wife as to who has title to 
wedding presents, is pronouncement in “Etiquette,” by Emily Post, to 
be regarded as stare decisis? ( ) Yes ( ) No 


3. May infant son, injured at his father’s place of business because 
of negligent maintenance, recover damages from father, although un- 
emancipated ? ( ) Yes ( ) No 


4. May executor revive action brought for personal injuries in 
Southern District of New York for injuries sustained in Indiana, In- 
diana law providing such cause of action does not survive? 


( ) Yes ( ) No 


5. May bankrupt keep his television set as property exempt from 
attachment claiming it to be “household furniture” or “musical instru- 
ment for use of family?” ( ) Yes ( ) No 


6. Is paper entitled to probate, where first page contains dispositive 
clauses, the second an attestation clause and witnesses signatures, and the 
third, an agreement with wife for mutual wills and the testator’s signa- 
ture? ( ) Yes ( ) No 


7. Does two year limitation (D.E.L. § 130) for wrongful death 
action in New York control where wrongful death occurred in Egypt? 
( ) Yes ( ) No 


8. Is McGuire Act (15 U.S.C.A. $45) effective to compel court 
to enjoin a non-contracting retailer to adhere to a manufacturer’s price- 
fixing schedule? ( ) Yes ( ) No 


9. Is trial without jury, of action on contract for repairs to a 
dwelling, properly held by the judge on the premises repaired? 
( ) Yes ( ) No 


10. May U. S., after paying a judgment under the Tort Claims Acct, 
secure indemnity from government employee whose negligence caused 
the injuries? ( ) Yes ( ) No 


(Answers on page 112) 
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The Proposed Constitutional Amendment 
to the Treaty-making Power 
of the United States —by EDWARD D. RE 


INTRODUCTION 


Every American concerned with the welfare of the United States 
and with the role that it must play in international affairs should become 
thoroughly familiar with the extremely important constitutional debate 
that is currently being waged throughout this nation. If the American 
representative form of government is truly to succeed, it is the duty of all 
of us to appraise and evaluate the arguments that are being advanced by 
those who feel that the treaty-making power under the Constitution should 
be limited and that it should be accomplished by an amendment to the 
Constitution. 


The great concern regarding the scope of the present treaty-making 
power has given rise ‘to a strong movement calculated to restrict the 
federal government’s power to enter into treaties with other nations. This 
movement has been spearheaded by Senator Bricker, who has proposed 
a constitutional amendment now popularly referred to as the Bricker 
Amendment, and by a former president of the American Bar Association, 
Mr. Frank E. Holman. 


The proponents of such a constitutional amendment have been mo- 
tivated primarily by the substantive content of several important conven- 
tions and draft treaties that either have been or are currently being pro- 
posed by the United Nations. Some proposed treaties drafted under the 
auspices of the United Nations, which have caused great alarm to the 
proponents of a constitutional amendment, include the Genocide Conven- 
tion, the Covenants on Human Rights, the Statute for an International 
Criminal Court and the International Labor Organization Convention. It 
may perhaps be pointed out that concern over international treaties of this 
type is not new. To mention only two prior examples, in relation to the 
International Labor Organization it was first raised in 1919, and in 
1922, for similar reasons, the United States declined to adhere to the 
International Covenant of 1910 and 1921 for the suppression of the 
traffic in women and children. 


At no time in American history, however, has the concern been so 
keen as to have become crystallized in a definite proposal to amend the 
Constitution itself. 
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Another source of concern over the treaty-making power stemmed 
from a decision of a California District Court of Appeal case, Sei Fujii v. 
California,? which held that Articles 55 and 56 of the United Nations 
Charter were self-executing and required the voiding of the California 
Alien Land Law. Notwithstanding the subsequent determination of the 
California Supreme Court which, on appeal, correctly determined that 
those Articles in the United Nations Charter were not self-executing, the 
apprehension which was caused by the District Court decision has not 
completely subsided. 


Additional apprehension and concern has stemmed from the several 
wartime Executive agreements concluded by the Presidents of the United 
States with heads of foreign nations. Notable among these are the 
Teheran, Yalta and Potsdam agreements. Although these agreements 
may be of tremendous importance and of far-reaching effect, it is to be 
observed that they are not treaties, and it seems unfortunate that in the 
debates that have already been held on the proposed constitutional amend- 
ment a sufficiently clear line of demarcation has not been drawn between 
the federal government’s power in relation to treaties and the Chief 
Executive’s power to enter into Executive agreements. 


PROPOSED AMENDMENTS 


The following is the revised version of the so-called Bricker Amend- 
ment to which reference has been made: 


S. J. Res. 1 as PRoposep BY THE SENATE JUDICIARY COMMITTEE 
Section 1. “A provision of a treaty which conflicts with this Consti- 
tution shall not be of any force or effect.” 


Section 2. “A treaty shall become effective as internal law in the 
United States only through legislation which would be valid in the 
absence of treaty.” 


Section 3. ‘Congress shall have power to regulate all executive and 
other agreements with any foreign power or international organiza- 
tion. All such agreements shall be subject to the limitations imposed 
on treaties by this article.” 


When the strong opposition to this proposed amendment became 
apparent, Senator Knowland proposed what has come to be known as 
the Knowland Substitute for S. J. Res. 1. This substitute proposed con- 
stitutional amendment reads as follows: 
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Section 1. “A provision of a treaty or other international agreement 
which conflicts with the Constitution shall not be of any force or 
effect. The judicial power of the United States shall extend to all 
cases, in law or equity, in which it is claimed that the conflict 
described in this amendment is present.” 


Section 2. “When the Senate consents to the ratification of a treaty 
the vote shall be determined by yeas and nays, and the names of the 
persons voting for and against shall be entered on the Journal of the 
Senate.” 


Section 3. “When the Senate so provides in its consent to ratifica- 
tion, a treaty shall become effective as internal law in the United 


States only through the enactment of appropriate legislation by the 
Congress.” 


























The sharp cleavage of opinion on the necessity for a constitutional 
amendment can be gleaned from the work of the various committees of the 
American Bar Association. Although the American Bar Association’s 
Committee on Peace and Law Through the United Nations has proposed 
an amendment similar in substance to the Bricker Amendment, the ap- 
proval of the House of Delegates of such proposal was over the opposi- 
tion of the Section of International and Comparative Law. In fact, the 
Committee on Constitutional Aspects of International Agreements of the 
Section of International and Comparative Law, as recently as August 
1953, declared that it “unequivocally opposes any amendment of the 
United States Constitution which in any way curtails or destroys the 
existing power of the federal government to enter into international agree- 
ments.”? The Committee likewise opposed “any amendment which has as 
its purpose the mere restatement of existing law or the removal of theo- 
retical doubts.” This Committee Report continued:+ “The Committee 
believes that a heavy burden devolves upon anyone who would urge the 
amendment of our Constitution which has served so well for so many 
years, and that that mighty document should not be altered or tinkered 
with in the absence of the clearest showing of urgent need. The Commit- 
tee carefully reviewed the arguments of those who favor the current pro- 
posals and concluded that they have not sustained that burden. They 
have not shown a need which only a constitutional amendment can fill— 


they have not shown any present evil which can be countered only in 
this drastic manner.” 













The Committee on Federal Legislation and the Committee on Inter- 
national Law of the Association of the Bar of the City of New York 
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have consistently opposed the proposed amendment to the Constitution. 
In substance they have expressed the view that the realization of the fears 
of those who proposed the constitutional amendment “is sufficiently remote 
to make it unwise to tinker with the existing safeguards lest the cure 
should prove worse than the disease.” These Committees have recom- 
mended that the best results will be obtained “by considering any par- 
ticular treaty on its own merits and at the proper time.”* These Com- 
mittees in an extensive joint report dated March 12, 1953 opposed S. J. 
Res. 1 and concluded that such a proposed amendment “would place so 
many impediments upon our conduct of foreign affairs as to constitute a 
grave threat to our future in the modern world.’’ These two Committees 
again reconsidered the entire question in the light of recent proposals and 
developments and again concluded that ‘“‘No case has been made proving 
a threat to our institutions from the present scope and distribution of the 
nation’s powers to conduct its foreign affairs.’* 


This latter report also considered the Knowland Substitute. It should 
be mentioned that the Knowland Substitute is not intended to change in 
any substantial way the present constitutional powers. Since it is primarily 
designed to declare the existing constitutional law and in that way allevi- 
ate the fear that treaties may override the Constitution,® President Eisen- 
hower has stated “While I have opposed other amendments which have 
had the effect of depriving the President of the capacity to carry on nego- 
tiations with foreign governments, I am glad to support the Knowland 
Amendment for it confirms that this presidential power can not be used 
contrary to the Constitution.’”*° The previously referred to Committees of 
the Association of the Bar of the City of New York, nevertheless, also 
oppose the Knowland Substitute. They have indicated that “Aside from 
the undesirable precedent of declaratory supplements to the Constitution, 
there is always the risk of future interpretation of untried language.” 


The Committee on International Law of the New York State Bar 
Association also considered the question of the constitutional amendment 
proposed by Senator Bricker and others. This Committee submitted a 
resolution in opposition to the adoption of the proposed constitutional 
amendment limiting the powers of the President to make treaties.** The 
Committee Report, however, was not unanimous. The Honorable Otto 
Schoenrich emphatically dissented from the suggestion that the New York 
State Bar Association should oppose the proposed amendment to the Con- 
stitution. His dissenting report refers to the “tendency * * * in certain 
circles to make treaties without sufficient regard for the provisions of the 
United States Constitution.”"* He asserts that “Formerly the State De- 
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partment was careful to sign no treaties which might encroach on the 
rights reserved by the Constitution to the States, but of late there has been 


less caution.”** He gives the following two examples of such encroach- 
ments :7 


“(1) Most of the States of the Union, including the State of New 
York, acting under the powers reserved to them by the Constitution, have 
jealously limited the right to practice law to American citizens, since 
lawyers are considered officers of the Court. Nevertheless, several recent 


treaties negotiated by the State Department grant this important right 
to aliens. 


“(2) A number of States, including the State of New York, acting 
under the powers reserved to them by the Constitution, have enacted pro- 
visions requiring one or more founders of corporations to be American 
citizens. These provisions are nullified by recent treaties which grant 
aliens equal rights with citizens in such matters.” 


This dissenting report states that “in some quarters provisions of the 
United Nations Treaty are construed to modify our Constitution” and con- 
cludes that “The amendment would not hamper an Executive anxious to 
do his duty in strict accordance with the Constitution, the laws and the 
American traditions. It may, however, prevent an Executive with less 
exalted views from doing incalculable harm.’’* 


Some similar views have been expressed by Dr. Felix Morley in his 
brochure “Treaty Law and the Constitution.’*" Dr. Morley has expressed 
the opinion that “The procedure whereby United Nations membership 
has come to threaten invalidation of the American Constitution has been 
subtle, with one step leading to the next.’** He seems firmly convinced 
that “no one can deny that the Bricker Amendment is designed to main- 
tain the American political theory, and to discourage the spread of the 
Russian theory wherever the writ of our Constitution runs.”?® 


Other people of prominence have also expressed the view that a con- 
stitutional amendment is required. 


Mr. Charles S. Rhyne in a statement for the Chamber of Commerce 
of the United States has indicated that since the present world situation 
requires an increased use of international agreements and since the subject 
matter of such agreements has been tremendously broadened “Our nation 
has reached a time in its history when our Constitutional provisions gov- 
erning the making of treaty law require extensive overhauling to meet 
current needs.’”?° 
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That Secretary of State John Foster Dulles is aware of these views 
is apparent from his statement : 


“This movement [to amend the Constitution] reflects concern that our 
treaty power might be used to effectuate domestic reforms, particularly 
in relation to economic and social matters, and to impose upon our country 


socialistic conceptions which many felt were alien to our traditional 
American ideals. 


“These fears were largely founded upon the activities of certain 
committees of the United Nations. 


“* * * The danger, never great, has passed.”?* 


The Secretary of State indicated that Section 2 of S. J. Res. 1 would 
cut down the nation’s treaty power so that no treaty could bind the nation 
in relation to matters which would fall within the jurisdiction of the States. 
He declares that “This would set the clock back to an approximation of 
the condition which existed under the Articles of Confederation.”** He 
pointed out that that condition under the Articles of Confederation was 
so intolerable and so jeopardized the Confederation that “the present 
Constitution was adopted to give the Federal Government authority, in 
international matters, to act for all the nation, including the states.” 


CONCLUSION 


The aforementioned references and quotations were intended to high- 
light the firmness of conviction and the sincere differences of opinion that 
prevail on the question of the treaty-making power of the United States 
and whether an amendment to the Constitution is necessary. It is unques- 
tioned that the conflicting positions of the distinguished lawyers and 
statesmen that have emphatically expressed themselves on this extremely 
important question placed before the people of the United States a most 
serious question that must be resolved. Should the people of the 
United States favor an amendment to the Constitution in substance like 
the Bricker Amendment, an amendment which is strongly opposed by 
President Eisenhower and the administration? Should the people of the 
United States favor the Knowland Substitute which is favored by Presi- 
dent Eisenhower? Or, should the people of the United States oppose an 
amendment to the Constitution and adopt the position urged by the 
Association of the Bar of the City of New York—a position summarized 


in the sentence “We are proud of the success of our Constitution in the 
164 years of its history.” 


Once again, therefore, the Bar of the country is called upon to per- 
form its historic duty of presenting all sides of the various proposals to 
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the American people. In this function of public information and enlight- 
enment on the great problems of our day we lawyers must assume our 
traditional role of leadership. On the specific question presently confront- 
ing the nation concerning the treaty-making power, the Bar has the oppor- 
tunity to perform a function truly worthy of its cherished tradition. 


1. See Pottee, Inhibition Upon the Treaty Making Power of the United States, 
28 Am. J. Int'l L. 456 (1934). 2. 217 P. 2d 481, 218 P. 2d 595 (1950). 3. American 
Bar Association Committee on Constitutional Aspects of International Agreements 
Report to Section of International and Comparative Law, August 24, 1953, p. 3. 
4. Ibid. 5. Committee Report, 8 The Record 167-168 (1953). 6. Id. at 168. 7. Id. 
at 191. 8. Committee Report, 8 The Record 478 (1953). 9. See Committee Report 
entitled Our Constitution and the Dangers of the Bricker Proposals, 8 The Record 
454, 476-478 (1953). 10. Press Release July 22, 1953; 99 Cong. Rec. 9757 (July 22, 
1953). 11. Committee Report, 8 The Record 454, 477 (1953). 12. Report of Com- 
mittee on International Law, New York State Bar Association, 76 Report of the New 
York State Bar Association 44, 68-73 (1953). 13. Id. at 73. 14. Ibid. 15. Id. at 74. 
16. Id. at 74, 75. 17. Moreley, Treaty Law and the Constitution (A Study of the 
Bricker Amendment), No. 448 in the series “National Economic Problems” (1953). 
18. Id. at 34. 19. Id. at 50. 20. Statement of Charles S. Rhyne for the Chamber of 
Commerce of the United States before the Subcommittee of the Senate Committee on 
the Judiciary considering S. J. Res. 1 and S. J. Res. 43, March 4, 1953, p. 12. 
21. Dulles, The Challenge of Our Time: Peace with Justice, 39 A. B. A. J. 1063, 
1064 (1953). 22. Ibid. 23. Ibid. 24. Committee Report, 8 The Record 454, 478 
(1953). 


Answers to Advance Sheet Quiz 


NO —125 N. Y. S. 2d 105. 
NO —124 N. Y. S. 2d 517. 
YES—124 N. Y. S. 2d 867. 
NO —115 F. Supp. 7. 

NO —113 F. Supp. 929 
YES—124 N. Y. S. 2d 891. 
NO —125 N. Y. S. 2d 58. 
NO — 98 Atl. 2d 623. 

NO —113 N. E. 2d 496. 
NO —206 F. 2d 846. 
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Barrister’s Briefs 


These are tempestuous times—when 
law and justice are constantly arraigned 
against force and fury. 


Since this is a New Year, what better 
toast and blessing to hope for than this 
quotation from “The Tempest’ by 
Shakespeare. 


Honour, riches, marriage—blessing, 
Long continuance, and increasing, 
Hourly joys be still upon you! 

Juno sings her blessings on you. 
Earth’s increase, and foison plenty, 
Barns and garners never empty; 
Vines, with clust'ring bunches growing; 
Plants, with goodly burden bowing; 
Spring come to you, at the farthest, 
In the very end of harvest! 
Scarcity and want shall shun you 
Ceres’ blessing so is on you.” 


AND SO MAY IT BE * * * 


In the olden days, the Courts used the 
judicial maxim 

“NovUM JUDICIUM NON DAT NOVUM 

JUST, SED DECLARAT ANTIQUUM; QUIA 

JUDICIUM EST DICTUM, ET PER JUDI- 

CIUM JUS EST NOVITER QUOD DIU FIAT 

VELATUM.” 


This maxim was the Latin way of 
saying that “A: new adjudication does not 
lay down a new law, but declares the 
ancient law; for a trial is a declaring of 
the law, and by a judgment the law is 
revealed anew which for a season has 
been veiled.” The law of the seasons 
which eventuates into man’s chronicle— 
called a calendar—like the maxim of old, 
brings new and different pictures to an 
old established landscape. But somehow, 


—by STANLEY KREUTZER 


with each New Year we have our faith 
renewed, our hopes rekindled, our sights 
reset. * * * In speaking to various 
friends who are judges in four different 
states and officials of three different 
countries, I was delightfully amazed at 
the fact that while American democracy 
represented different things to all of 
them the mortar which in their opinion 
kept it together, was justice. In many 
faiths as well as many nations the great 
striving is for justice. That is perhaps 
one of the reasons that our form of gov- 
ernment has been envied and desired by 
many—but remains unique, in a world 
hungry for this very prize which they find 
it so difficult to attain. It is said that 
Two Thrones of Glory were created in 
the Heavens—The Throne of Justice and 
the Throne of Mercy. Three hours each 
day, it is said, God sits in judgment of the 
world. When people are wicked and de- 
serve destruction, God rises from the 
Throne of Justice and sits on the Throne 
of Mercy. Whatever the facts may be— 
the combination of mercy and justice is 
one which somehow expresses itself (al- 
beit in a rough way) in what is called 
public opinion in this country. And yet 
this very powerful public opinion has 
never sought to defile the temple of jus- 
tice where the law has so faithfully been 
administered. Isn’t that something to be 
grateful for and to look forward to? 
Just as in religious faith, those who be- 
lieve, pray for a world that will be united 
with peace and believe that it is ruled by 
Justice—just so is the strength of our 
nation manifested because justice has 
been so free from the rule of the mob 
on the one hand and the rule of force 
on the other. 


HAPPY NEW YEAR! 
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Book Review 


NEW YORK STATE LEGISLATIVE ANNUAL (1953). Published 


by New York Legislative Service, Inc. Reviewed by Max 
EuRLICH. 


“Our words have wings 
But fly not where we would.” 


George Eliot 


The practicing lawyer, the Courts, confronted as they are with the 
duty of administering justice, not infrequently find their problem not in 
the sifting of the evidence, nor the remedy sought, but the meaning of 
a statute under consideration. It is then that we find ourselves concerned 
with the question of legislative intention; and even here, where we would 
suppose, assuming evidence of the legislative intention were available, 
there would be no misunderstanding, we find the very term itself capable 
of varying definitions, for the Courts have held that the word “intention” 
used in reference to the Legislature, is susceptible of at least two mean- 
ings. It may refer either to that which the Legislature intended to do, 
or to that intention as found from the words employed to make it mani- 
fest... Mr. Justice Fuld of our Court of Appeals, perhaps impelled by 
the same thought, recently stated that “to those who seek certainty and 
uniformity in the law, the result cannot help but be perplexing and disap- 
pointing, for no logic can account for the variant conclusions reached.”? 
To which we can appropriately reply with a remark made many years 


ago by Mr. Justice Holmes, that “the life of the law has not been logic, 
it is experience.”® 


With this preface we call the attention of the Bar to a volume 
which as a handbook for the profession and the Courts, is a compre- 
hensive survey of legislative history and background of the 1953 session, 
its enactments, Committee Reports, Recommendations, Governor’s mes- 
sages and pre-view of the 1954 session. When we consider that at the 
1953 session 6,157 bills were introduced, of which 1217 were passed and 
879 became laws, we can readily see how important it is that we under- 
stand the reason and motives behind legislation. 


While obviously, it would have been impossible in a single volume 
to survey historically all the enactments of 1953, nevertheless the volume 
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is sufficiently inclusive to cover the most important Acts. Thus, it gives 
the Governor’s messages on over 250 bills. It gives the Memoranda of 
state departments on over 150 bills, as well as memoranda from other 
state agencies, municipal bodies and private sources. It gives the com- 
plete studies and surveys of the Law Revision Commission and Judicial 
Council on those recommendations which were enacted into law (15 of 
the former; 9 of the latter). It gives the Governor’s messages on vetoed 
bills requiring further study, the reports of the Temporary State Commis- 
sions and the Joint Legislative Committees created to study and recom- 
mend 1954 legislation. 


For convenience, the subject matter is grouped under fourteen legal 
headings, of which, to mention a few, are: Administration of Justice, 
Corporations and Banking, Education, Health and Welfare, Housing and 
Real Property, Insurance, Labor, Public Utilities, Taxation. Ten of 
the most important divisions are prefaced with articles by authorities in 
their respective fields and will amply repay reading. For example, from 
the foreword (p. 218) to Housing and Real Property we read that: 
“the rent rises were preceded by a statement by the Rent Commission’s 
expert that the shortage [in housing] was no longer serious * * *. Oddly, 
another Act continued cellar occupancy ‘because of the continued housing 
shortage’.” And from the foreword to Elections (p. 148) we read that 
the series of bills on the revision of the election laws were a “by-product 
of the State Crime Commission studies on the New York City water- 
front and other conditions.” 


Where a particular subject is covered, a reading of the applicable 
foreword together with the accompanying Committee or Agency report 
on the appropriate bill, will give an understanding and knowledge of that 
measure, which a bare reading or even study of the Act itself could hardly 
convey. 


Interestingly enough, the Governor’s messages on bills vetoed will 
be found more than enlightening, particularly where the message states, 
as it does frequently, that the subject matter contains “commendable fea- 
tures”, but the bill is disapproved for some cogent reason, but with a 
recommendation that it be re-drawn and introduced at the next session. 


The Annual contains all the reports and recommendations of the 
State Temporary Commissions and Joint Legislative Committees which 
had been filed at the time of going to press. It lists the complete per- 
sonnel of all State Temporary Commissions and Joint Legislative Com- 
mittees of 1953-1954, followed by an index of the Reports of the Com- 
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missions and Committees already filed, and of those not yet filed or 
received at the time of going to press. Here indeed is a pre-view of the 
1954 session and the recommendations of measures that will be intro- 
duced and discussed at the next session. At the end is a complete law 
and subject index to facilitate and aid the searcher. 


The members of the Bar, called upon year after year, to study the 
new enactments, seeking a solution in “fair meaning and intendment”, the 
“plain language rule”, and the “legislative intent”, frequently finding it 
difficult to give authoritative advice on new statutes, will find the 1953 
Annual in its wealth of material and historical data, in the instances cov- 
ered, an invaluable aid in understanding and interpreting the new laws. 


1. Lee Bros. Furniture Co. v. Cram, 28 At. Rep. 540-541; 63 Conn. 
433. 


2. Matter of Ratscheck, 300 N. Y. 346 at p. 352. 
3. The Common Law, Holmes (Ed. 1938), p. 1 


Library Notes 


THE NEW YORK STATE LAW LIBRARY 


The Education Law (Sec. 247) provides that the state law library 
and the legislative reference library are part of the New York State 
Library and administered by the Board of Regents of the State. Volumes 
in the law library may be borrowed by attorneys residing in the state. 


Sec. 108 of Chapter 13 of the Rules and Regulations of the Educa- 
tion Department provide the rules under which books may be borrowed 
both from the State library and the law library. 


Not all books may be borrowed, nor may books available locally be 
borrowed. Books are sent collect, and the borrower must pay transporta- 
tion charges. The loan period is four weeks, with renewal privilege for 
two weeks. 














The Voice of Court Street Abroad 
—by ALICE ELEANOR RUBIN 


No.3 ITALY 


The exterior of the Law Court in Rome from an artistic point of 
view was by far the most magnificent of the legal edifices I saw in 
Europe. Beautiful and inspiring statues, representing Wisdom and 
Justice, line the facade and inner courtyard. 


The interior of the Courthouse, however, was less impressive. Al- 
though a block-square structure, it was over-crowded. In the corridors, 
in the Courtrooms and in the Clerks’ offices, the noise was overpowering. 


In the main corridor was posted a single copy of “La Toga,” the 
Roman equivalent of our Law Journal. A mob of attorneys and law 


clerks, pushing and shoving each other, was trying to get close enough 
to read it. 


Further down the hall, I peeked into one of the Clerks’ offices. At- 
torneys were standing, lined up in three rows, each about 50 deep, in a 
small, dark, dingy, over-crowded room which was attended by one lone 
clerk. Several complained about the lack of alacrity of the service; 
others nervously consulted their timepieces. The majority appeared to 


be patiently resigned. I strolled into another clerk’s office. The situa- 
tion was similar. 


I took the elevator to an upper floor (Rome being one of the few 
cities I visited to boast such a modern convenience). Finding one door 
partly ajar, I ventured to peek inside. The sign indicated it was a judge’s 
chambers. A distinguished-looking gentleman was seated in a well-lit, 
good-sized room engaged in perusing “La Toga.” I explained that I was 
a member of the Brooklyn Bar Association in New York and presented 
my credentials. He immediately invited me in, and graciously proceeded 
to answer the questions I put to him on calendar congestion, types of 
litigation and legal procedure. 


As to calendar congestion, the judge called in the Calendar Clerk, 
and I consulted with him. I was informed that the criminal calendar 
far exceeds the civil one. The judge bemoaned the fact that it is now 
so completely out of hand that there were insufficient numbers of his 
brethren to hear the cases as they arose and that the calendar was behind 
several months. This is true in spite of the fact that the Courthouse was 
open from 8:30 until 5, the longest hours of any Court in Europe. 


117 





The crime of pick-pocketing (usually committed by groups of three 
persons working in collusion) led the criminal calendar. Burglaries and 
robberies were also prevalent. Knives were the most common weapon 
used. 


Negligence cases outrank all others on the civil calendar and are 
increasing in number. Both the judge and clerk agreed that they longed 
for the good old days when the number of crimes committed was negligi- 
ble and the calendar was under control. 


The judge then took me on a personally-conducted tour of the 
Courthouse. In the corridors, I noticed a good number of women attor- 
neys, all clad in black robes and, therefore, easily identifiable as members 
of their profession. Numerous signs directed the way to the civil, crimi- 
nal and appellate branches of the Court. Attorneys appeared to be fairly 
high in the economic and social strata of society and were well-respected 
by their clients. 


During the three days that I spent in the Courthouse in Rome, I wit- 
nessed one civil trial and two criminal trials. Of the latter, one, being 
for a major crime, was by jury. The civil case was heard by three judges 
who decided by a majority decision. Appeals may be taken to the appel- 
late part in another section of the Courthouse. 


The criminal trials were presided over by ten judges, who appeared 
to be engaged in a contest to determine which of them could ask the 
questions. 


The Courtrooms were well-lit but too small to accommodate the 
public. There was only one row of seats reserved for spectators, wit- 
nesses and interested parties. In one of the courtrooms, more than twenty 
people were standing: of these, some were smoking, some were talking 
among themselves in loud voices, and some were eating. 


I could not hear the testimony for the noise and private conversa- 
tions. Even the judges seemed to be straining their judicial ears in an 
effort to understand what was going on. 


The courtroom lacked decorum. The doors were open with people 
constantly wandering in and out. Seated to my right, was a woman 
holding a crying baby. To my left, was an elderly gentleman noisily 
eating fruit. When I stared at him, dismayed, he offered me some. 


The attorneys pleaded emotionally and sometimes over-zealously in 
behalf of their clients. At one point, the exchange of words between 
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the prosecutor and defense attorney became so violently personal that it 
was difficult to determine whether it was the defendant or his attorney 
who was on trial. It also seemed to me that counsel delivered his sum- 
mation, or part of it, whenever he had the urge to do so, notwithstand- 
ing the fact that he was in the middle of cross-examination. To me 
counsels’ antics, gesticulations and near-weeping bordered on comedy. 

During the admission of documents and examination of routine wit- 
nesses, the jurymen appeared thoroughly bored. Later, when they agreed 
with counsel’s summation or admired his eloquence, they applauded 
vehemently. Throughout, I had the feeling that I was at the theatre and 
not in a tribunal of justice. 

As I left the Courthouse, I stopped to take a photograph of the 
statues of Wisdom and Justice. A Court attendant immediately ap- 
proached to inform me that this was not allowed. Although I did not 
comprehend the reason for such a regulation, it was satisfying to know 
that it was being enforced. 


FREE...TO ATTORNEYS! 


Write, call or come in for your free copy of Estates, 
Trusts and other Fiduciary Accounts at “The Dime” 
—a valuable and informative booklet, written and 
published for distribution to the legal profession 
exclusively. 


LATEST by FROM DAY OF DEPOSIT 
DIVIDEND Z and COMPOUNDED QUARTERLY 


y— 


DIME <i 


SAVINGS BANK OF BROOKLYN 
Fulton Street and DeKalb Ave. 


Neighborhood Branches 


BENSONHURST e FLATBUSH e CONEY ISLAND 


8éth Street and Avenue J and Mermaid Avenue and 
19th Avenue Coney Island Avenue West I7th Street 


Member Federal Deposit Insurance Corporation 





New Members 


The Committee on Admissions of which Mr. John H. Schmid is 
Chairman, has approved the following applications for membership: 


Active: 


NatHAN Borock, 16 Court Street, Brooklyn 1, N. Y. 
Cyrit Francis BRICKFIELD, House Judiciary Committee, 
Washington, D. C. 
Haroip Davis, 76 Beaver Street, New York 5, N. Y. 
Hector G. De Meo, 32 Court Street, Brooklyn 1, N. Y. 
Haroip L. FisHer, 186 Joralemon St., Brooklyn 1, N. Y. 
ALEXANDER FREIsER, 233 Broadway, New York 5, N. Y. 
Epwin Louis Garvin, Municipal Bldg., Fulton and 
Joralemon St., Brooklyn 1, N. Y. 
FRANKLIN GeErsH, 189 Montague St., Brooklyn 1, N. Y. 
NATHAN GINSBERG, 51 Willoughby St., Brooklyn 1, N. Y. 
Grorce Gray, c/o Kings County Trust Co., 
342 Fulton St., Brooklyn 1, N. Y. 
LAwRENCE Krauss, 66 Court Street, Brooklyn 1, N. Y. 
Micuaet Levine, 50 Court Street, Brooklyn 1, N. Y. 
Joun F. Martin, 162 Remsen Street, Brooklyn 1, N. Y. 
RosBert Port, 1396 Fulton Street, Brooklyn 1, N. Y. 
ABRAHAM RaBinow!7z, 44 Court St., Brooklyn 1, N. Y. 
IsraEL G. SEEGER, 26 Court St., Brooklyn 1, N. Y. 
ETHEL S. Spencer, 575 Madison Avenue, New York 5, N. Y. 
ALLEN R. Tart, 66 Court St., Brooklyn 1, N. Y. 


Junior: 


BerNnarp M. Bioom, 1775 Broadway, New York 7, N. Y. 
ARNOLD IRwi1n Brown, 66 Court St., Brooklyn 1, N. Y. 

Berton GoLpwatTerR, 189 Montague Street, Brooklyn 1, N. Y. 
Joseru Francis HANLEY, Jr., 120 Broadway, New York 5, N. Y. 
Noe: WarrEN Hauser, 17 John Street, New York 5, N. Y. 
HERBERT J. KiMMEL, 8510 18th Avenue, Brooklyn, N. Y. 

GrorcE Harotp Mack, 124 Montague St., Brooklyn 1, N. Y. 
Ear L. MarsHALL, 215 Montague St., Brooklyn 1, N. Y. 

Lewis J. SoLomon, 129 Pierrepont St., Brooklyn 1, N. Y. 








